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I. General
1. These General Terms and Conditions of Sale

and Delivery (“Terms and Conditions”) shall ap-
ply for all our quotations, offers and legal trans-
actions concerning the delivery of goods. Di-
verging General Terms and Conditions of the
Purchaser are only binding on us if they are ex-
plicitly accepted by us in written form.

2. These Terms and Conditions shall also apply to
all business in progress and all future business.
An explicit reference to our Terms and Condi-
tions is not necessary if they had been included
in a previous contract.

3. N° 2 does not apply to nonmerchants.

II. Quotations/Orders
1. All our quotations are not binding unless they

have been explicitly named as firm offer.
2. Supplements require written form.

III. Delivery
1. Delivery is effected from our distributing ware-

house. If delivery is agreed to be freight paid, we
dispatch the goods in our discretion inside Ger-
many at the railway station next to the place of
destination.

2. The delivery date is the date of dispatch or the
agreed delivery date. We are allowed to deliver
up to one week in advance of the agreed deliv-
ery date.

3. In default of differing agreement, the time for
delivery shall run from the latest of the following
dates:
a) confirmed date of the confirmation of the

order
b) the date on which the Purchaser has ful-

filled all technical, financial and business-
related conditions incumbent upon him

c) the date on which we receive a prepayment
due before delivery and/or on which a letter
on credit has been opened

4. If we fail to meet agreed delivery times or deliv-
ery periods, the Purchaser has the right to with-
draw from the non-fulfilled part of the contract
after expiration of a reasonable grace period set
by the Purchaser. Damage claims shall be ex-
cluded unless exceeding the agreed delivery pe-
riod is caused by intent or gross negligence.

5. If the Purchaser does not take delivery from us
after we have announced readiness for delivery
according to the contract or if he does not give
us the necessary delivery instructions, we are
entitled to claim for damages instead of per-
formance or to withdraw from the contract after
expiration of a reasonable grace period. Fur-
thermore we are entitled to the locally customary
costs of storage.

6. We will take out a transport insurance policy
only on written demand and on cost of the Pur-
chaser.

7. According to sec. 39 KVR art. 30 CMR (Con-
vention on the Contract for International Car-
riage of Goods by Road) the recipient has to no-
tify the carrier of evident damages on accep-
tance of the goods on the consignment note.
The recipient has to notify us of non-evidence
damages within the period of one week after ac-
ceptance of the goods. The recipient has to re-
quest for determination of the damage.

IV. Short delivery / partial delivery
1. Short deliveries are allowed up to 5 % per 500

kg weight of goods.
2. We are entitled to partial deliveries. We are

allowed to deviate from the agreed partial deliv-
ery up to 10 %.

V. Delivery on Demand
1. Contracts with agreed partial deliveries (delivery

plans) oblige the Purchaser to take delivery of
the installments.

2. In the event of contracts without fixed dates for
demanding delivery of the installments the whole
quantity will be delivered within the period of one
year. In case of default of demand within three
months – unless otherwise agreed– we are enti-
tled to deliver the installments every fourth
week; the last instalment will be delivered at the
end of the one year’s period. The invoice for
every instalment has to be announced by setting
a fortnight’s period for taking delivery. The due
date of invoices for installments is determined
according to sec. IX.

3. If the Purchaser does not take delivery of the
goods after expiration of a reasonable grace pe-
riod, we are entitled to withdraw from the con-
tract and to claim for damages.

VI. Passing of risk
1. The risk of accidental loss, destruction or dete-

rioration passes to the Purchaser on transfer of
the goods to the carrier. This does not apply in
case of a purchase of consumer goods in the
sense of sec. 474, 475 of the German Civil Code
(”Bürgerliches Gesetzbuch, BGB”).

2. The weight or filling quantity ex works is decisive
in case of differences in weight or quantity for
which neither we nor the Purchaser are respon-
sible.

VII. Self supply/ Impairment of the performance
of an obligation

1. Sale and delivery is subject to the correct and
punctual supply to us.



EXCOR Korrosionsschutz – Technologien und Produkte GmbH
and EXCOR Korrosionsforschung GmbH

General Terms and Conditions of Sale and Delivery

QMFB 06-008-01 General Terms an Conditions  EXCOR page 2 of 3

2. In case of interruption of operations not imput-
able to us, e.g. measures of industrial action
which are not only of temporary nature, force
majeure at our premises or those of our suppli-
ers or in case of comparable circumstances like
legal or governmental interventions, hindrance
or delay of transportation, interruption of energy
supply, intermediate or end products, we are
entitled to withdraw from the contract partially or
in total, without being liable for damages.

3. Should one of the cases enumerated in sec. VII
n° 2 occur the Purchaser is entitled to withdraw
from the non-fulfilled part of the contract after
setting a reasonable grace period.

4. Sec. VII n° 1 does not apply to nonmerchants.

VIII. Prices
Our prices are not binding, unless otherwise
agreed, and do not include VAT, transportation,
packaging, tariffs and other charges. This does
not apply in case of a purchase of consumer
goods in the sense of sec. 474, 475 of the Ger-
man Civil Code (”Bürgerliches Gesetzbuch,
BGB”).

IX. Payment
1. The invoice is payable net cash on account

within 30 days commencing on the date of the
invoice.

2. We grant a 2% discount on the merchandise
value if the invoice is paid within a fortnight
commencing on the date of the invoice.

3. After the time limit set in sec. IX n° 1 has
elapsed we are entitled to interest in the amount
of 5 percentage points above the base lending
rate; this without prejudice to our rights. Fur-
thermore we are entitled to dunning costs in the
amount of EUR 2.50 per reminder and EUR 5.00
per reminder in international sales.

4. Drafts are not accepted.
5. We are entitled to withhold the delivery until the

Purchaser has paid the price or has given a
guarantee in case of a defaulting economic ca-
pacity; this without prejudice to our rights. We
are entitled to withdraw from the contract if the
Purchaser does neither pay contemporaneously
nor give a guarantee within a reasonable grace
period.

6. Sec. IX n° 3 and 5 are not applicable to nonmer-
chants.

7. In case of international sales we reserve the
right to demand payment out of a confirmed ir-
revocable letter of credit in EUR and subject to
further conditions which we determine in our fair
judgment in lack of agreement. Principally, we
agree upon the UCP Uniform Customs and
Practice for Documentary Credits (Einheitliche
Richtlinien und Gebräuche für Dokumen-
tenakkreditive, ERA 500) issued by the Interna-
tional Chamber of Commerce (ICC) in Paris.
The letter of credit is issued by one of our banks
and has a validity of two months plus the agreed
delivery period. All banking charges shall borne
by the Purchaser.

X. Retention of title
1. We retain title to the goods to be delivered until

the complete settlement of all our claims out of
or in connection with the business relationship to
the Purchaser, subject to the restriction accord-
ing to sec. X n° 10 here below.

2. With regard to specification, the authorized
manufacturer acts for us without having any
claims against us because of the specification.

3. In case of specification or union with material of
third parties we acquire co-ownership in the
newly manufactured products at the ratio of the
value of the goods subject to retention of title to
the value of the newly manufactured products,
however at least to the amount of the goods
subject to retention of title. The moment of
specification is decisive for the value of the
goods subject to retention of title and for the
value of specification.

4. The Purchaser is obliged to carefully preserve
the goods subject to retention of title, to insure
them against damage and theft and to prove the
conclusion of an insurance contract to us. If we
do not acquire co-ownership in case of union of
several goods, the Purchaser transfers to us his
co-owner’s share according to sec. X n° 3
phrase 1 and 2 with immediate effect.

5. The authorized manufacturer is obliged to regu-
larly establish an inventory of the goods subject
to retention of title which are provided to him for
the specification according to the contract. The
authorized manufacturer is obliged to communi-
cate the result to us quarterly. Goods subject to
retention of title not utilized now or in a following
order, shall be resent to us upon request.

6. In case of resale of the new product, the Pur-
chaser assigns to us his claim for the purchase
price for security purposes at the ratio of sec. X
n° 3 phrase 1 and 2 instead of transferring his
co-owner’s share to us. The Purchaser assigns
to us this claim with immediate effect; we here-
with accept this assignment.

7. The Purchaser assigns to us with immediate
effect all claims (including ancillary rights) re-
sulting from the resale of unprocessed goods,
however limited to the amount of our claim
against the Purchaser; we herewith accept this
assignment.

8. The Purchaser is entitled to process and to
resell the goods subject to retention of title in the
ordinary course of business. He shall be
authorized to collect the claims assigned to us
on his own behalf.

9. We are obliged to release the exceeding part of
securities issued in our favour upon request of
the Purchaser if the realizable value of the secu-
rities exceeds our claims to more than 10 %.

10. The Purchaser is obliged to notify us immedi-
ately in written form in case of execution against
goods subject to retention of title, products in
which we acquired co-ownership or against fu-
ture claims assigned to us. The Purchaser is
obliged to immediately communicate to the ex-
ecutive body and to the judgment creditor that
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the goods are subject to retention of title, resp.
that we are co-owners, resp. that the claim has
been assigned to us.

11. If the Purchaser is a nonmerchant, the retention
of title according to sec. X n° 1 here above is
limited to the goods to be delivered under the
contract.

XI. Set-off
The Purchaser shall only be entitled to setting
off against our claim for payment with undis-
puted counterclaims or with counterclaims that
have become res iudicata.

XII. Warranty
1. The Purchaser is obliged to examine the fitness

of the delivered goods for he contractual pur-
pose immediately after delivery. This is also ap-
plicable to drop shipments effected by our con-
tractual partners.

2. We deliver according to our product description
and specification which are considered to con-
tain the contractually agreed quality.

3. Evident defects in type, quantity and quality of
the goods have to be reported to us in written
form within a cut-off period of two weeks after
delivery of the goods. Hidden defects have to be
reported to us in written form within a cut-off pe-
riod of two weeks after detection of the defect,
however within one year after delivery at the lat-
est (two years in case of nonmerchants).

4. Inevitable deviations in quality, purity of material,
colour and other features as well as customary
and technically inevitable deviations in quality,
material thickness and measurements are not
considered to be a defect. With regard to mate-
rial thickness and measurements the latest
German customs of our line of business shall
apply. With regard to imported material the re-
spective customs of the origin country shall ap-
ply.

5. The Purchaser is only entitled to request re-
placement in case of a justified notice of defects
with regard to processed or unprocessed goods.
This does not apply in case of a purchase of
consumer goods in the sense of sec. 474, 475 of
the German Civil Code (”Bürgerliches Ge-
setzbuch, BGB”). The Purchaser is entitled to
reduce the price or to withdraw from the contract
if the replacement fails.

6. The Purchaser is obliged to examine the fitness
of the goods for the presumed use. Samples can
be provided for tests within the usual limits. With
regard to newly manufactured products, the
limitation period in actions for breach of warranty
is one year for entrepreneurs and two years for
consumers, each commencing on delivery of the
products. With regard to used products, the
limitation period in actions for breach of warranty
is one year commencing on delivery of the prod-
ucts, subject to a proper notice of defects. This
does not apply if international or grossly negli-
gent behaviour is imputable to us or to our vi-
carious agents or if injury of life, body or health
of the Purchaser is imputable to us.

XIII. Liability
1. Our liability is limited to the predictable (depend-

ent on the type of goods), typical, direct average
damage in case of slightly negligent violations of
our duties. This also applies to slightly negligent
violations of duties committed by our statutory
representatives or vicarious agents. We are not
liable towards entrepreneurs in case of slightly
negligent violation of non essential contractual
duties. Contractual duties are essential if the
contract cannot be executed properly without
their fulfillment and if the contractual partners
usually rely on their fulfillment and are allowed to
do so.

2. The limitations of liability under sec. XIII. n° 1
here above do not apply to claims according to
the Product Liability Act (“Produkthaftungsge-
setz”). Furthermore, they do not apply if injury of
life, body or health of the Purchaser is imputable
to us.

3. The Purchaser’s claims for damages are statute-
barred after one year commencing on delivery of
the goods. This does not apply if international or
grossly negligent behaviour is imputable to us or
to our vicarious agents or if injury of life, body or
health of the Purchaser is imputable to us.

XIV. Choice of law, Place of jurisdiction
1. This contract is subject to the laws of the Fed-

eral Republic of Germany. The Convention on
the International Sale of Goods (CISG) is not
applicable.

2. All disputes arising out of or in connection with
our business activities shall be settled by the
courts at our registered office. This is not appli-
cable to a nonmerchant unless he does not have
a general place of jurisdiction in Germany.

XV. Invalidity
If one of the stipulations above shall be deemed
invalid in parts or as a whole, this does not affect
the validity of the remaining stipulations.


